BEFORE THE
TENNESSEE STATE BOARD OF EQUALIZATION

In Re: Fat City Holding Company )
Personal Property Account No. 090607 ) Davidson County
Tax year 2007 )

INITIAL DECISION AND ORDER

Statement of the Case

The Davidson County Assessor of Property (*Assessor”) has valued the subject property
for tax purposes as follows:

APPRAISAL ASSESSMENT

$44,500 $13,350

On August 1, 2007, the State Board of Equalization (“State Board”) received an appeal
by the taxpayer. As indicated on the appeal form, the property in question was not appealed to
the Metropolitan Board of Equalization (“county board”) during its regular 2007 session.

The undersigned administrative judge conducted a hearing of this matter on September
18, 2007 in Nashville. In attendance at the hearing were the appellant Noel Michael and
Assessor’s representative Kenneth Vinson.

Findings of Fact and Conclusions of Law

Mr. Michael is the sole proprietor of a “boutique” booking agency in the vicinity of Music
Row in Nashville. Due to its chronic failure to file the tangible personal property schedule
prescribed by Tenn. Code Ann. section 67-5-903 with the Assessor’s office, this business was
“forced assessed” in relatively small but escalating amounts from tax years 2000 through 2006.

Mr. Michael stated at the hearing that he had “every intention” of addressing this
problem in 2007. According to his testimony, he entrusted a former employee who seemed to
be doing a “really good job” in the course of his training with the responsibility of completing and
returning the “Schedule B” in a timely manner. Alas, around the Fourth of July, Mr. Michael
discovered that: (a) the schedule had not been filed: (b) the Assessor had mailed notice of a
considerably higher forced assessment on the subject account to the firm on May 18, 2007;’
and (c) the deadline indicated on the notice for appealing the forced assessment to the county
board (June 15, 2007) had passed. Having no other possible administrative recourse, the
taxpayer initiated this appeal in an attempt to rectify what he characterized in a letter to the
State Board as an “error on my part.”

Like other types of property assessments, a forced assessment of tangible personal
property used (or held for use) in a business or profession may be appealed to the local and
state boards of equalization. Tenn. Code Ann. section 67-5-903(d). However, Tenn. Code Ann.
section 67-5-1412(b)(1) provides that:

'The significantly increased higher forced assessment was apparently attributable to a
reclassification of the business as “office administration”.




The taxpayer or owner must first make complaint and appeal to
the local board of equalization unless the taxpayer or owner has
not been duly notified by the assessor of property of an increase
in the taxpayer's or owners assessment or change in
classification as provided for in section 67-5-508.

In the instant case, of course, there is no question that the taxpayer was properly notified

of the disputed assessment. Hence the State Board would conceivably have jurisdiction in this
matter only under a law whereby:

The taxpayer has the right to a hearing and determination to show
reasonable cause for the taxpayer’s failure to file an appeal as
provided in this section and, upon demonstrating such reasonable
cause, the board shall accept such appeal from the taxpayer up to
March 1 of the year subsequent to the year in which the time for
appeal to the state board began to run.

Tenn. Code Ann. section 67-5-1412(e), as amended by Chapter No. 133 of the Public Acts of
2007.

Historically, the Assessment Appeals Commission (appointed by the State Board under
authority of Tenn. Code Ann. section 67-5-1502) has construed this reasonable cause statute to
require “a showing of circumstances beyond the taxpayer's reasonable control that prevent the
taxpayer from appealing to the county board.” Associated Pipeline Contractors. Inc. (Williamson
County, Tax Year 1992, Final Decision and Order, August 11, 1994), p. 2.

The appellant certainly deserves sympathy insofar as his reliance on a subordinate to
report the personal property in question turned out to be misplaced. But as the recipient of
numerous forced assessments in the past, Mr. Michael must have known — or at least should
have known — when notice of the assessment for the current tax year (2007) would likely be
sent. Yet, although he had hired this employee fairly recently, Mr. Michael apparently did not
check to ensure that the assigned task had been satisfactorily completed until some four
months after the March 1, 2007 deadline for filing the schedule. Thus Mr. Michael must accept
much of the blame for allowing the opportunity to appeal this latest forced assessment to the
county board to expire. The aforementioned letter, to his credit, evidences acknowledgment of
this fact.

That other taxpayers have experienced similar misfortune may be of little consolation to
the appellant. Nevertheless, by way of example, ABG Caulking Contractors, Inc. (Davidson
County, Tax Year 2004, Final Decision and Order, May 11, 2006), is instructive. In that case, a

Goodlettsville contractor sought the State Board's acceptance of a direct appeal from a forced

assessment that resulted from the failure of his hard-pressed accountant to file a timely
personal property schedule. In upholding the administrative judge's recommended dismissal of

the appeal, the Assessment Appeals Commission observed that:

Mr. Greene has been forthright in describing his plight, and the
tax consequences of his error are severe: the forced assessment
for 2004 yields a tax bill of $22,731 versus a likely bill of about
$9,000 had the schedule been properly filed. Unfortunately these
circumstances were plainly not beyond the taxpayer’s control.
Moreover, the account was force assessed for the three
previous years, and we must conclude the primary cause of
the excessive assessment is neglect by the taxpayer’s agent
or employee, which we do not find to be beyond the
taxpayer’s control.




ld. at p. 2. [Emphasis added.]

Order

Itis, therefore, ORDERED that this appeal be dismissed for lack of jurisdiction.
Pursuant to the Uniform Administrative Procedures Act, Tenn. Code Ann. §§ 4-5-301—
325, Tenn. Code Ann. § 67-5-1501, and the Rules of Contested Case Procedure of the State

Board of Equalization, the parties are advised of the following remedies:

3

A party may appeal this decision and order to the Assessment Appeals
Commission pursuant to Tenn. Code Ann. § 67-5-1501 and Rule 0600-1-.12 of
the Contested Case Procedures of the State Board of Equalization. Tennessee
Code Annotated § 67-5-1501(c) provides that an appeal “must be filed within
thirty (30) days from the date the initial decision is sent.” Rule 0600-1-.12 of
the Contested Case Procedures of the State Board of Equalization provides that
the appeal be filed with the Executive Secretary of the State Board and that the
appeal “identify the allegedly erroneous finding(s) of fact and/or
conclusion(s) of law in the initial order”: or

A party may petition for reconsideration of this decision and order pursuant to
Tenn. Code Ann. § 4-5-317 within fifteen (15) days of the entry of the order. The
petition for reconsideration must state the specific grounds upon which relief is
requested. The filing of a petition for reconsideration is not a prerequisite for

seeking administrative or judicial review.

This order does not become final until an official certificate is issued by the Assessment

Appeals Commission. Official certificates are normally issued seventy-five (75) days after the

entry of the initial decision and order if no party has appealed.
ENTERED this 5" day of November, 2007.

Peole

PETE LOESCH

ADMINISTRATIVE JUDGE

TENNESSEE DEPARTMENT OF STATE
ADMINISTRATIVE PROCEDURES DIVISION

CC: Noel Michael, Fat City Holding Company
Jo Ann North, Davidson County Assessor of Property
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